QW TTEE KR | DAHO S H (H DESERT, ET AL

| BLA 96-519 Deci ded My 20, 1999

Appeal froma Record of Decision and FHnding of No Sgnificant |npact
of the Jarbi dge Resource Area Gfice, Bureau of Land Managenent,
aut hori zi ng tenporary nonrenewabl e |ivestock grazing in the Jarbi dge
Resource Area on an al |l ot nent - by-al | ot nent basi s when condi ti ons
establ i shed in the Environmental Assessnent have been net or exceeded.

EA #96073.
Affirned.
1 Environnental Quality: Environnental S atenents--

National Environnental Policy Act of 1969:
Environnental S atenents

Gonpl i ance with the National Environnental Policy Act
of 1969 requires BLMto take a hard | ook at the issues,
identify rel evant areas of environnental concern, and,
where no BSis prepared, make a convi nci ng case t hat
the potential environnental inpacts are insignificant.

Environnental Quality: Environnental S atenents

A party chal I engi ng a deci sion record and fi ndi ng of

no significant inpact, based on an underlying

envi ronnental assessnent, nust show that the
determnation was premsed on a clear error of law a
denonstrabl e error of fact, or that the anal ysis failed
to consider a substantial environnental question of
nmaterial significance to the action for which the

anal ysis was prepared. Mere differences of opinion
provide no basis for reversal of BLMs action if it is
reasonabl e and supported by the record on appeal .

Federal Land Policy and Managenent Act of 1976:
WI der ness-- G azing and G azi hg Lands--WI derness Act

The deci sion to authorize tenporary nonrenewabl e
livestock grazing wthin the Jarbi dge Resource Area

w il be affirned where the record establishes that

the authorization is consistent wth grazing
regulations at 43 CF.R ' 4130.6-2 and the applicabl e
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| and use plan, and where certain | ands are excepted

or excluded fromthe EARID  These include all

WIl derness Sudy Areas, Areas of Gritical Environnental
Goncern and ot her | ands under special designations;
schedul ed rest pastures in intensely nanaged
allotnments; |ands managed under current fire
rehabilitation plans; and riparian areas subject to
speci fi ¢ managenent .

APPEARANCES.  Panel a J. Marcum Boi se, |daho; Edward B Zukoski, Esq.,
Boul der, (ol orado, and Laird J. Lucas, Esg., Boise, ldaho, Land and Véter
Fund of the Rockies, for Conmittee for Idaho's Hgh Desert and | daho

V¥t ersheds Project; Kenneth M Sebby, Esq., Gfice of the Solicitor,

US Departnent of the Interior, Boise, Idaho, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

The Cormittee for Idaho's Hgh Desert and | daho Vét ersheds Proj ect
(Appel lants) 1/ have appeal ed a Record of Decision/H nding of No
Sgnificant Inpact (RIDFONS), issued on June 14, 1996, by the Jarbi dge
Resour ce Area Manager, Bureau of Land Managenent (BLN), |daho, authorizing
tenporary nonrenewabl e |ivestock grazing in the Jarbi dge Resource Area on
an allotnent-by-al | ot nent basi s when the conditions established wthin
Envi ronnental Assessnent (EA) #96073 have been net or exceeded. The
June 14 Decision concl uded that the authorization of tenporary
nonr enewabl e grazing, when stipul ated conditions were net, woul d not have
significant inpacts on the environnent and that, therefore, preparation of
an environnental inpact statenent (HS was not required pursuant to
section 102 of the National Environnental Policy Act of 1969 (NEPA),

42 US C ' 4332 (1994). That finding of no significant inpact (FONS) was
based on the EA prepared to address the proposed aut hori zation and specific
stipulations and conditions of approval included wthin the RID which are
to be fulfilled prior to approval of authorization of tenporary

nonr enewabl e grazi ng.

According to the EA the issue of tenporary nonrenewabl e forage
allocation in the Jarbi dge Resource Area has not been previously considered
froman environnental perspective and was not anal yzed in the 1985 Jar bi dge
Proposed Resour ce Managenent P an/ H nal Environnental |npact S atenent.

For that reason, EA #96073 states:

[T]his environnental assessnent wll serve to neet the NEPA
requirenent. This docunent wll not address pernanent increases

1/ Fank Bachnan, S nplot Livestock Gonpany, Three Qeek Ranch, Buck O eek
Ranch, and D ckshooter Cattle Conpany, were granted | ntervenor status by
the Board on Jan. 6, 1997. They are Permittees on | and wthin the Jarbidge
Resource Area, and object to nodification or reversal of the protocol for

t he i ssuance of tenporary nonrenewabl e use established by the RID
(Intervenors' submssion of Aug. 19, 1996, at 2.)
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inforage allocations, as projected in the 1985 RMPBE S that nay
result frominproved nanagenent and stewardship. The present EA
only considers tenporary forage surpl uses that recur at irregul ar
but el evated | evels.

(EAat 1.) GCertain lands wthin the Jarbi dge Resource Area are excepted
or excluded fromconsideration for the expanded grazing aut hori zati ons
included wthin the EA These excl uded areas enconpass al | WI der ness
Sudy Areas (VBA's), Areas of Oitical Ewironnental Goncern (ACEC s), and
ot her | ands under special designations, such as schedul ed rest pastures
inintensely nanaged al l otnents, | ands nanaged under fire rehabilitation
plans, and riparian areas subject to specific nanagenent stipulations in
the grazing permt. (EAat 2.)

The Jarbi dge Resource Aveais located in T. 5S through T. 16 S,
R 4E through R 15 E, Boise Mridian, T.F. Hnore and Owhee Gounti es,
| daho. The Resource Area enconpasses 1,567,368 acres of public | and,
along wth several thousand acres of state and private |ands, intermngled
t hroughout south-central Idaho, with the Shake Rver as its northern
boundary, the Bruneau Rver as its western boundary, Salnmon Falls Qeek as
its eastern boundary, and a line south of the Nevada Sate Line as its
sout hern boundary. (EAat 2.) Sgnificant natural and cul tural resources
found wthin the Resource Area include the Shake Rver, Sal non Falls Ganyon
and Reservoir, CJ. Srike Reservoir, 51.2 mles of the Oregon Trail, the
Shake Rver Brds of Prey Area, the Jarbi dge and Bruneau R vers, the
Hager nan Fossil Beds, and two state parks and one National Park Service
nonunent park (Bruneau Dunes Sate Park, Three Island Gossing Sate Park
and the Hagernan Fossil Horse Quarry nonunent park). The city of Genn's
Ferry and the town of Hanmett are across the Shake R ver on the north side.
The Sayl or Greek Gunnery Range, a US Air Force training area, is al so
wthin the Resource Area. |d.

The proposed action was consi dered by the Jarbi dge Resource Area
Manager to address requests by grazers to nake beneficial use of surplus
avai l abl e forage resulting fromone or nore of the foll ow ng conditi ons:
(1) seasonably | ower nean tenperatures and hi gher nean precipitation
precedi ng the active grow ng season, |eading to the expectation of greater
forage productivity in the comng year; (2) additional rangel ands nade
accessible to livestock use by the construction/inpl enentation of such
range i nprovenents as pipelines, |ivestock waters, fencing, and vegetative
nmani pul ati ons; (3) seedings followng fires that have repl aced i ndi genous
plant comrmunities wth highly adaptable, grazing-tolerant exotic grasses;
(4) nanagenent strategies that periodi cal | y provide conpl ete grow ng
season rest fromgrazing, resulting in a gradual increase in vigor and
forage productivity; and (5) narket factors that influence the Iivestock
industry by causing fluctuations in both |ivestock nunbers and the prinary
production that sustains them (EAat 1.)

In general, as noted above, the proposed action approved by the
Jar bi dge Resource Area Manager addresses permttee requests for extended/
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expanded grazi ng authorizations for one or both of the foll ow ng purposes:
(1) grazing use in excess of authorized grazing preference, and (2)
grazing use outside or beyond the permtted use season. (EA at 1.)
Appl i cabl e grazing regul ations provide that nonrenewabl e grazing permts or
| eases may be issued on an annual basis to qualified applicants when forage
is tenporarily available, providing this use is consistent wth mltiple-
use obj ectives and does not interfere wth existing |ivestock operations on
the public lands. 43 CF.R ' 4130.6-2

The Appel lants chal | enge the EAARD claimng that BLMhas vi ol at ed
the conpliance standards of NEPA 43 US C ' 4332(2)(Q (1994), because
the EA "fails to take a "hard | ook’ at the inpacts of the proposed action."

(Satenent of Reasons (SCR) at 1.) Appellants assert that:

The BLM has prepared a docunent that fails to neet these
standards. The EA supplies an unconvi nci ng statenent of reasons
for a determnation that the alternative wll have no significant
effects. The agency identified sone of the rel evant areas of
envi ronnental concern, but the agency cannot be said to have
taken a "hard | ook” at the environmental risks associated wth
this action. Because the EA supplies an unconvi nci ng stat enent
of reasons for a determnation that the preferred alternative
wll have no significant effects, and because the EA has not
taken a "hard | ook” at the inpacts of authorizing Tenporary
Nonrenewabl e Use on the allotnents of the Jarbi dge Resource Area,
the EA does not neet the mininumrequirenents set by NEPA and
the inpl ementing regulations for a legally valid environnent al
assessnent .

(SRat 1.)

More specifically, Appellants claimthat the EAfails to take a
"hard | ook” at the inpacts of the proposed action on recreation.
Appel l ants contend that Jarbi dge and Bruneau R vers are candidate wld and
scenic rivers and are extrenely popul ar rivers for white water floating
in ldaho. They contend that seven all ot nents whi ch have recei ved
aut hori zation for tenporary nonrenewabl e grazing in the last 10 years
border on these two river corridors. They al so argue that BLMw ongly
concl udes that the proposed action wll not inpact water quality,
wet | ands/ri parian areas, or the proper functioning of watersheds as they
support recreational activities. (SORat 2.) Inthis regard, Appellants
contend that the EAfails to anal yze the inpacts of the proposed action on
hunting of upland gane birds and fishing for Redband trout. 1d.
Appel lants al so claimthat the EAfails to consider the effect of tenporary
nonrenewabl e grazing on VBA's and the inpact that grazing may have on these
areas' suitability for wlderness status. (SRat 3.)

In addition to recreational inpacts, Appellants clai mthe EA does
not take a hard l ook at the inpacts of the proposed action on wildlife.
Appel lants claimthe EAis inadequate in its anal ysis of the inpacts on
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sage grouse, migratory songbirds, and antel ope, for exanple. 1d. Athird
area of concern wth the EAcited by Appellants is its examnation of the
inpacts on fisheries and aquatic species. Appellants claimthe bull trout,
Redband trout, and Bruneau Snai|l popul ations wll be inpacted because two
allotnents wthin the Jarbi dge Resource Area (Poi son Qeek and D anond

Aallotnents) drain into the East Fork Jarbi dge R ver and Bruneau R ver.
They further claimthat the inpact on these speci es has not been addressed.
(SR at 3-4.)

Appel lants contend that the EA also fails to take the required "hard
| ook" at the inpacts of the proposed action on native plant communiti es.
For exanpl e, Appellants claimthat native vegetation inpacts are not
adequat el y anal yzed in the EA and that site specific inpacts for specific
species are not addressed in the context of tenporary nonrenewabl e
livestock grazing. (SCRat 5.) As an exanple of this deficiency,

Appel lants contend that the EAignores the current state of scientific
know edge of microbiotic crusts and the effect of |ivestock grazi ng on

t hese mcroorgani sns. Mreover, Appellants argue that the EA contai ns no
information on whether current |ivestock practices are neeting | and use
pl an obj ectives for the area. 1d.

As a fifth concern, Appellants assert that the EAfails to take a hard
| ook at the inpact of tenporary nonrenewabl e grazi ng on rangel and heal th,
i ncl udi ng wat er sheds, ecol ogi cal processes, water quality, and habitats.
(SSRat 6.) Appellants urge that the EA does not adequately address these
issues and that "[t]he EA enbbarks on its own separate course of pursuing
naxi mzation of grass eaten by livestock in the JRA while disregarding
agency nmandates for rangel and health and the [ Federal Land Policy and
Managenent Act of 1976] multipl e use nandate for nanagenent of public
lands.” 1d.

Appel lants claimthat economic inpacts are |ikew se not considered
inthe EA They argue that the EA does not anal yze inpacts of the
proposed action on recreational outfitters and the hunting and fi shi ng
public, as well as photography, hiking, birdwatching, and cultural,
spiritual, and other uses which contribute significantly to the | ocal
econony. (SCRat 7.) Mreover, Appellants contend the EAfails to
consi der and adequat el y di scl ose the inpacts of the proposed acti on.
Appel l ants contend that cumul ative inpacts of tenporary nonrenewabl e
grazing on top of regul ar grazing use are not discussed, and that the
i npact of 213 mles of new pipelines, wells, and spring devel opnent, 149
mles of newfence, and 3,300 acres of prescribed burns have not been
considered in the context of the proposed tenporary nonrenewabl e grazi ng.
(SR at 8.)

Fnally, Appellants claimthe EAviolates the "multiple use" nmandate
of Federal Land Policy and Managenent Act of 1976, 43 US C ' 1704 (1994).
Appel lants urge that "[t] he EA does not nake a reasoned and i nforned
decision that the benefits of the additional TNR [tenporary nonrenewabl €]
gazing on top of existing authorized grazing in each all otnent outwei gh the
costs." (S(Rat 8.) Furthernore, Appellants claimthe EA does not denon-
strate a need for the proposed action. They argue that the present nethod
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of application and singl e-case consideration for tenporary nonrenewabl e
grazing is adequate and the proposed action is sinply not justified. (SR
at 9.)

Wi le BLMfiled no answer in this case, its Response to Appel lants
Petition for Say (Response) articulated its viewthat

the purported reasons stated by Appel l ants are unsubstanti at ed
opi nion and conjecture not supported by the record and are at
best nere di sagreenent wth BLMs decision. The history,
background, and bases of BLMs Record of Decision to authorize
Tenpor ary Nonrenewabl e |ivestock grazing in the Jarbi dge Resource
Area on an allotnent by allotnent (case by case) basis when
certain conditions (set forth in EA # 96073) have been net or
exceeded is anply and fully set forth in Enwironnental Assessnent
# 96073.

(Response at 2.)

BLM's Response states that Appel lants' characterization of the
Resource Area Manager's Decision "as a blanket authorization' off] TNR
use in 1.5 mllion acres of the Jarbi dge Resource Area is a
mscharacterization.” (Response at 3.) The BLM Response states that
i ndi vi dual grazing decisions necessarily wll be nade on a specific
allotnent-by-all ot nent or case-by-case basis when the criteria anal yzed in
EA #96073 have been net or exceeded. (Response at 3, citing EA Title Page,
FONS, and RDat 1.) The BLMResponse explains that the EAitself, onits
second page, specifically states:

Gertain lands wthin the Jarbi dge RA are excepted or excl uded
fromthis EA These include all WIderness Sudy Areas (VA S),
Areas of Qitical Environnental concern (ACEC s) and ot her |ands
under speci al designations; schedul ed rest pastures in intensely
nmanaged al | ot nents; | ands nanaged under current fire
rehabilitation plans;, and riparian areas subject to specific
nmanagenent stipulations in the grazing permt.

(Response at 3, quoting EAat 2.) BLMcontends that Appellants' references
and argunents whi ch include these "excluded' |ands are msplaced. |d.

Mre inportantly, BLMasserts, it is BLM and not Appel lants, that "address
the projected inpacts fully * * * in its decision process.” (Response

at 3.) According to BLM Appellants nerely assune, w thout support, that
environnental degradation is likely. 1d.

BLM's Response states that the decision reached by BLMand t he
detail ed EA "conpl etel y anal yzes BLM's action and refl ects conpl i ance
wth all legal requirenents for that decision.” (Response at 4.) The
BLM Response ur ges t hat

Appel lants nerely state their unsubstantiated opi nion and
conj ecture disagreeing wth BLMs deci sion w thout any support in
t he
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record or pointing to any violation of law or regul ati on on the
part of the BLMin reaching its decision and/or any evi dence of
unreasonabl e, arbitrary or capricious acts by the BLMwhi ch woul d
support overturni ng the deci sion reached by BLM

Id. The Response further states: "It is clear that Appel | ants di sagree
wth BLMs decision but that is not the standard Appel l ants are required
toneet." 1d. FHnally, Respondent BLMstates that the public's interests
are fully analyzed in the BLMs Decision and EA and that the activity is
consistent wth the land use plan for public lands in the Jarbi dge Resource
Area and wth the grazing regul ations. (Response at 5.)

Section 102(2)(Q of NEPA 42 US C ' 4332(2) (O (1994), requires
Federal agencies to prepare an BS for "naj or federal actions significantly
affecting the quality of the human environnent." In order to determne
whet her a Federal action wll have a significant environnental inpact, an
agency first prepares an EA 40 CF.R '' 1501.3, 1501.4(c).

[1, 2] This Board has stated clearly that a determnation that a
proposed action wll not have a significant inpact on the quality of the
hunan environnent wll be affirned on appeal if the record establishes that
a careful review or hard | ook, at environnental problens has been nade,
all relevant areas of environnmental concern have been identified, and the
final determnation that no significant effects wll occur is reasonable in
light of the environnental analysis. Southern Wah WIderness Aliance,
140 | BLA 341, 348 (1997); The Ecology Center, Inc., 140 IBLA 269, 271
(1997); B ue Muntains B odiversity Project, 139 IBLA 258, 265-66 (1997);
see also Serra Qub Legal Defense Fund, Inc., 124 | BLA 130, 140 (1992);
Sout hern UWah Wlderness Alliance, 122 IBLA 334, 338 (1992), and cases
cited therein.

A party chal l enging a RID FONS, based on an underlying EA nust show
that the determnati on was premsed on a clear error of |aw a denonstrabl e
error of fact, or that the analysis failed to consider a substanti al
environnental question of material significance to the action for which the
anal ysis was prepared. The ultinate burden of proof is on the
chal lenging party. G Jon and Katherine M Roush, 112 |1BLA 293, 298
(1990); In Re B ackeye Tinber Sale, 98 IBLA 108, 110 (1987). Mere
di fferences of opinion provide no basis for reversal of BLMs action if it
is reasonabl e and supported by the record on appeal. Comrmittee for Idaho' s
Hgh Desert, 139 IBLA 251, 257 (1997); Qegon Natural Resources Gouncil,
139 IBLA 16, 22 (1997); S erra Qub, Toiyabe Chapter, 131 IBLA 342 (1994).

BLMis required to manage public | ands for "sustained yield."
43 US C ' 1732(a) (1994). This neans that BLMnust achi eve and then
naintain in perpetuity a "high | evel annual or regul ar periodic out put
of the various renewabl e resources” on such lands, including wldlife.
43 US C ' 1702(h) (1994). BLMis also required to manage public | ands
for "multiple use.” 43 USC ' 1732(a) (1994). This neans that "BLM
nust provi de for a harnoni ous and coordi nat ed nanagenent of the various
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resources [on the public lands] wthout perrmanent inpairnent of * * * the
quality of the environnent." See Haines Borough Assenbly, 145 | BLA 14, 20
(1998).

The EA upon which the FONS is predicated in this case states that
tenporary nonrenewabl e |ivestock grazing wll be authorized under the
Proposed Action on an al |l ot nent-by-al | ot nent basi s when the fol | ow ng
consi derati ons have been net or exceeded:

-late-spring/early summer tenperatures are at norrmal or bel ow
normal and soil noisture content is higher than the annual nean,
| eadi ng to the reasonabl e expectation that forage production w |
be above norrmal in the conming grow ng season.

-utilization studies and clipped pl ot conparisons clearly
i ndi cate an annual surplus of avail abl e forage.

-the requested use wll not occur in an intensely nanaged
allotnent on a pasture or unit that has been schedul ed for rest
inthat grazing year.

-the cumul ative utilization | evel on seeded ranges wll be |ess
than 60 percent of the current year's production for introduced
forage species and | ess than 50 percent on native forage
conponent s.

-tenporary, nonrenewabl e grazing permts/|icenses nay be i ssued
if the conditions specified in 43 (0FR 4130.6-2 are net, i.e.,
forage is tenporarily available, use is consistent wth nultiple-
use obj ectives, use does not interfere wth existing |ivestock
operations, and consultation, cooperation, and coordination wth
affected permttees/| essees, the state, and the interested public
has occurred.

-tangi bl e benefits can be readily denonstrated for both the
appl i cants and the nanagi ng agency (e.g., reduction of fine
fuel s to decrease fire danger).

-the areas where TNR use w Il occur are preponderatel y seeded
areas resulting fromfire rehabilitation or ranges domnated by
annual grasses and forbs. Native plant comrmunities, especially
if they are not in high-seral condition classes, shoul d not be
consi dered for TNR use.

-tenporary, nonrenewabl e aut hori zati ons shall not be the basis
for recurrent or renewed annual applications in succeedi ng years.

-the checklist of guidelines that is appended to this docunent
w il be conpleted by RA staff prior to TNR use approval .
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-tenporary, nonrenewabl e use wll not be considered for specific
areas Wthin pastures that fall wthin special designation or
nanagenent areas as described in the Need for Proposed Action
secti on.

(EAat 13-14.) This section of the EA explains that the EA does not
address pernanent increases in forage production that have accrued to the
Resource Area’' s total carrying capacity because of fire rehabilitation or
nanagenent prescription. It explains that when pernanent forage surpl uses
are availabl e as validated by nonitoring studies, increased all ocations
to the preference nay be considered as a separate nanagenent option. (EA
at 14.) This section of the EA al so recogni zes that "[t]he proposed action
wll require elevated | evel s of use supervision, nonitoring, and field
inspections,” and related that "[f]inal inspections should be conduct ed
when the |ivestock permanently exit the allotnents in order to docunent
cumul ative use levels." Id.

The EA exanmines the environnental inpacts of the Proposed Action in
sone detail. Hrst, the EA recognizes that certain critical elenents are
either not present or are not inpacted by the Proposed Action or any
alternative. These include cultural resources, floodplains, hazardous or
solid waste, prine farmlands, water quality, wetlands/riparian zones, wld
and scenic rivers, and global clinactic change. (EA at 15.) The EA then
states that specific pastures wthin allotnents that contai n designated
Wl derness or VBA's, planned or seasonal wldlife closures, and | ands
affected by riparian grazing restrictions contai ned i n special stipul ations
to the individual grazing permts, are exenpted fromthis anal ysis because
t hose pastures woul d not be considered for tenporary nonrenewabl e grazi ng
authorizations. Id. This section also states that no Native American
religious shrines or sites have been identified which coul d be af fected
by the Proposed Action or one of the alternatives, and that no Threat ened
or Endangered Species (plant or aninal) wll be affected by the Proposed
Action. 1d. Inaddition, this section notes that a checklist appended
tothe EAwll be enpl oyed to assure that each of these el enents receives
appropriate attention. 1d.

The EA examined environnental inpacts of the Proposed Action and
i ncl uded an expl anati on of BLMs conmtnent to only consider tenporary
nonr enewabl e use on those pastures which contai n a preponderance of exotic
forage species: either |ands invaded by annual brones whi ch can provi de
nutritious seasonal or epheneral forage, or |ands reseeded after fire to
persi stent and aggressive introduced perennials. The Proposed Action
further provides that under any conditions, the utilization |evels for the
plant communities described wll not exceed 60 percent of the current
year's production and 50 percent of current year's production for any
nati ve conponents. (EA at 15.)

In explaining the strategy of the Proposed Action, the EA states
that nost tenporary nonrenewabl e use wll be nade during the fall or
wnter nonths followng the nornal grazi ng season when |ivestock are w dely
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di spersed and wel | distributed because of cool er tenperatures and the
absence of insects. (EAat 18.) It is noted that the wheat grasses that
have been introduced in the Resource Area constitute nost of the late
season forage that general |y have | onger grow ng seasons than native forage
species, and so are expected to have a greater availability to |ivestock.
Id. The EAfurther states that sone tenporary nonrenewabl e grazing coul d
al so be authorized in the spring when opportunistic annual brones and ot her
species exhibit their nost aggressive growth. Such extra seasonal grow ng
strategi es have the advantage of presenting introduced forage when native
plants are in a dornmant or reduced growth cycle. (EA at 18.)

The EA reviews the inpact of the Proposed Action and approval of
tenporary nonrenewabl e use on wldlife, reptiles, upland gane, nongane
speci es and cryptobiotic crusts, as well as sensitive ani nal speci es,
sensi tive plant species, range resources and soil, water and air. (EA
at 18-19.)

In examning the i npact of the Proposed Action on widlife, the EA
finds that while renoval of excess forage by donestic |ivestock coul d
reduce the avail abl e food source for indi genous ungul ates, nonm gratory
bi rds, |agonorphs, and snall rodents, the authorization process, which
requires careful consideration of the renoval of vegetative material needed
for food and ot her purposes, woul d ensure the negative inpacts for wildlife
are not significant. (EAat 18.) In examning the inpact of the Proposed
Action on reptiles, the EAfinds that the areas targeted for tenporary
nonrenewabl e grazing, i.e., lands where disclinax plant communities have
di spl aced the original conponents, are not suited to serve as prinary
habitat for reptiles. For this reason, the EA finds, the areas serving as
prinmary reptile habitat wthin the Resource Area "w | not be seriously
affected by the proposal or its inplenentation.” 1d. Smlarly, the
i npact of tenporary nonrenewabl e grazing on upl and gane has been found not
to affect this resource to a degree that is notable. In naking that
determnation, the EAfinds that the foraging and nesting habitat or cover
for upl and gane speci es does not extend into the "artificial " plant
comunities prinarily affected by this proposal. 1d.

The EA |i kew se examines the inpact of the Proposed Action on nongane
speci es. The assessnent determines that alnost all of these aninal s prefer
habitat that is represented by native constituents instead of the
nonocul tural stands addressed in this proposal. (EAat 18.) For this
reason, the EA finds that nongane birds and animals wll not be adversely
affected by this action. 1d. Qyptobiotic crusts and the possi bl e i npact
of inplenentation of the Proposed Action on these crusts are al so exam ned.

Because these crusts are nost notabl e on native grasslands in high seral
conditions, rather than the nonocul tural rangel ands |ikely subject to
requests for tenporary nonrenewabl e grazi ng, these crusts are not expected
to be danaged by |ivestock grazing or associated tranpling. Equally
i nportant, use under the Proposed Action wll occur in seasons of the year
(prinmarily fall and wnter) when cryptobiotic crusts are | east vul nerabl e
to damage. 1d.
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Sensitive plant and ani mal species were reviewed as wel l. However,
the stipul ati ons whi ch nanage the approval process wthin the Proposed
Action direct that on pastures where concentrations of |isted plants
and ani mal species are found and potential conflicts exist, tenporary
nonr enewabl e grazing aut hori zati ons may not be made. (EA at 19.)

This decision regarding sensitive plants and aninals is consistent wth
the principles of sustained yield and multiple use, which ensure range
resources are nanaged wthin a pragnati c and achi evabl e franework. Id.

The effects of inplenmenting the Proposed Action on soil, water and air
wthin the Resource Area are |ikew se considered. Inpacts fromtranpling
the soil such as di mnished protection of the surface fromprecipitation
events like rain, runoff, and other overland floware mtigated by assuring
the dispersion and distribution of livestock. (EAat 19.) It has been
determned that water quality should not be affected because the najority
of the allotnents water off of |ivestock pipelines and nany of the
allotnents have no live surface flowng waters or perennial streans. |d.
Ar quality has al so been found not to be affected. 1d.

The EA considers three separate alternatives to the Proposed Action.
Aternative 1 would authorize tenporary, nonrenewabl e grazing only on
ranges domnated by annual grass plant communities such as cheatgrass or by
exotic perennial s such as crested wheatgrass planted after fire, in which
the native conponents are absent or seriously dimnished. Aternative 2
is the no-use alternative. Unhder this alternative, the authorized officer
woul d deny all requests and applications for tenporary use. Aternative 3
woul d consi der all applications for tenporary, nonrenewabl e grazing use on
a "single case" basis. Uhder this alternative, the Resource Area staff
woul d be dispatched to the all ot nent concerned to determne surpl us usabl e
forage, livestock/w ldife conflicts, user benefits, and other rel evant
factors. Adecision to grant or reject the request woul d be based on
recomnmendat i ons of the Resource Area staff and rel evant environnent al
considerations. (EA at 14-15.)

The three alternatives not sel ected were evaluated with regard to
their environnental inpacts before the Proposed Action was sel ect ed.
Under Alternative 1, no authorization would be all oned for pastures
contai ning native conponents. Selection of Alternative 1 woul d disal |l ow
consi deration of areas that contai ned contiguous communities of native
and introduced or invaded plants, as in the Proposed Action. A much
| esser total area thus coul d be considered for additional grazing under
Aternative 1. The inpacts of this alternative would be very simlar to
those of the Proposed Action, although wthout the flexibility of action
preserved to the Resource Area Manager, and would result in a potenti al
programof substantially reduced scal e, when conpared to the Proposed
Action. (EA at 19-20.)

Under Alternative 2, the no-use alternative, no tenporary nonrenewabl e
grazing woul d be permtted. The inpact of selecting this alternative,
according to the Resource Area Manager, woul d be as fol | ows:
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Li vest ock operators on public lands woul d suffer a profound
econom ¢ di sadvantage. (pportunities to convert prinary
production to aninal products wth mninal environnental
consequences woul d be di mni shed. Sone additional vegetative
naterial would be available for reintegration into the ecosystem
through nutrient cycles and detritus food chains. UWse of TNR as
a managenent option or application for specific resource needs,
such as fire control, woul d be unavail abl e.

(EA at 20.)

Aternative 3 would only consider tenporary nonrenewabl e grazi ng
aut hori zation on a single case basis, thus not considering infornation
gained fromother simlar requests. According to BLM this alternative
would ultimately lead to a greater cumul ative work effort by the Resource
Area staff since the considerations of the Proposed Action woul d have to be
consi dered on a redundant and repetitive schedule. In the EA the Resource
Area Manager found that adopting this alternative woul d create uncertainty
in the market pl ace and woul d i ntroduce an el enent of inconsistency to the
process. (EAat 20.) The EAfound that inpacts to other resources under
this alternative would be simlar to the Proposed Action al though on a
proportionately reduced scale. 1d.

Despite the anal ysis described above, Appellant argues that the EA
fails to adequately assess inpacts of the Proposed Action and fails to
consider alternatives and mtigation. The Appellant criticizes the EA for
bei ng i naccurate, subjective, and overly generali zed.

Qur reviewof the BLMDecision in this case and the attendant EA
reflects that BLMtook a "hard | ook” at the environnental consequences
of the action; identified the rel evant areas of environnental concern;
careful ly considered the available alternatives and determned the | east
harmiul alternative to the environnment consistent wth the purpose and need
for the proposed action; nade a reasonabl e finding that the inpacts studied
are insignificant; and wth respect to any potentially significant inpacts,
proposed mtigati ng neasures that woul d reduce the potential inpact to
insignificance. See Southern UWah WIderness Alliance, supra at 350;
Qegon Natural Resources Gouncil, supra at 186.

| npacts were, in fact, anal yzed and are di scussed at length in the EA
as detailed above. Sone of the inpacts are anticipated as bei ng benefi ci al
to vegetation and wldlife values. In addition to a Proposed Action and
the no-action alternative, the EA al so considered two other alternatives.
The inpacts associated wth these alternatives are set out in the EA and
described above. The Appellant is incorrect inits allegation that
mtigation is not adequately considered in the EA The EAreflects a
reasonabl e assessnent of the Proposed Action and its anticipated i npacts
and reasonabl y supports the concl usion that those inpacts wll be
i nsignificant and noni npai ri ng, when the conditions for approval described
in the Proposed
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Action are applied. The Appellant's objections and criticisns are in the
nature of disagreenents wth BLMs determnation and do not denonstrate
errors of lawor fact.

[3] Furthernore, the Proposed Action is consistent wth 43 CF R
"' 4130.6-2 and 4130.6-3. Section 4130.6-2 provides that the authorized
of ficer nay specify other terns and conditions which will assist in
achi evi ng nanagenent obj ectives, provide for proper range nanagenent or
assist inthe orderly admnistration of the public rangel ands.
Section 4130.6-3 provides that followng careful and consi dered
consul tation, cooperation and coordination wth the | essees, permttees,
and other affected interests, the authorized officer may nodify terns and
conditions of the permt or lease if nonitoring data show that present
grazing use is not neeting the | and use pl an or nanagenent objectives. For
this reason, the Resource Area Manager's decision to authorize tenporary
nonrenewabl e |ivestock grazing wthin the Jarbi dge Resource Area under the
conditions set forth in the Proposed Action is appropriate where the record
establ ishes that the authorization is consistent wth grazing regul ati ons
at 43 CF. R "' 4130.6-2 and 4130.6-3, and where certain | ands subject to
other specific regulation are excepted or excluded fromthe EARD as is
the case here. These include V(A's, ACEC s, and ot her |ands under speci al
desi gnations; schedul ed rest pastures in intensely managed al | ot nents;
| ands nanaged under current fire rehabilitation plans; and riparian areas
subj ect to specific nanagenent restrictions. See EA at 2.

Egual 'y significant, the Resource Area Manager's June 14, 1996,
Decision is consistent wth the multiple use and sustai ned yiel d
requi renents i nposed upon BLMnanagers by Title 43, US ode. See Haines
Bor ough Assenbl y, supra at 20-21.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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